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COMMENTS OF BELLSOUTH CORPORATION 
 

BellSouth Corporation, for itself and its wholly owned affiliated companies (collectively 

“BellSouth”), submits the following comments in response to the Notice of Inquiry (“NOI”) 

released in the above-captioned proceeding. 1   

 
I. Introduction and Summary 
 

Pursuant to Congress’ mandate, the Commission must evaluate the advanced services 

market and determine whether such services are being deployed to all Americans in a reasonable 

and timely manner.  This NOI is the Commission’s third inquiry into the deployment of 

advanced services.  In its first inquiry, the Commission determined that overall advanced 

services capability was being deployed reasonably and timely.  In its comments and reply 

comments in the previous two proceedings, BellSouth presented significant analysis of the 

                                                 
1  In the Matter of Inquiry Concerning Deployment of Advanced Telecommunications 
Capability to All Americans in a Reasonable And Timely Fashion, and Possible Steps To 
Accelerate Such Deployment Pursuant To Section 706 of the Telecommunications Act of 1996, 
CC Dkt. No. 98-146, Notice of Inquiry, FCC 01-223 (rel. Aug. 10, 2001) (“NOI”). 
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advanced services market demonstrating the different capabilities of providing advanced services 

and the numerous market participants. These capabilities continue to expand as new and 

innovative technologies are created and deployed.  Indeed, the market is expanding rapidly. 

For example, incumbent local exchange carriers (“ILECs”) have aggressively moved to 

deploy services that extend high-bandwidth capability to the home and business.  Satellite 

operators currently offer nationwide high-speed Internet access.  Cable companies (including 

AT&T) continue to upgrade their ubiquitous cable networks and are offering consumers high-

speed cable modems.  Competitive local exchange carriers (“CLECs”) continue to provide high-

speed data services using their extensive fiber networks or by purchasing unbundled network 

elements from ILECs, which the Commission has made increasingly easier to do through Line 

Sharing2 and Line Splitting, 3 and installing their own digital subscriber line (“DSL”) equipment.  

Terrestrial wireless technologies also are being deployed to provide broadband capability in a 

number of spectrum bands such as 24 and 38 GHz.  Other terrestrial wireless providers, 

including local multipoint distribution service (“LMDS”) providers, multipoint distribution 

service (“MDS”) providers and even digital television broadcasters, are fast becoming full-

fledged providers of advanced services.  For competitive assessment purposes, these many 

solutions for advanced telecommunications capability over the “final mile” form an advanced 

services market that is intensely competitive.  Numerous providers have jumpstarted deployment 

                                                 
2  In the Matters of Deployment of Wireline Services Offering Advanced 
Telecommunications Capability and Implementation of the Local Competition Provisions of the 
Telecommunications Act of 1996, CC Docket Nos. 98-147 and 96-98, Third Report and Order in 
CC Docket No. 98-147 and Fourth Report and Order in CC Docket No. 96-98, 14 FCC Rcd 
20912 (1999) (“Line Sharing Order”). 
3  In the Matter of Deployment of Wireline Services Offering Advanced 
Telecommunications Capability and Implementation of the Local Competition Provisions of the 
Telecommunications Act of 1996, CC Docket Nos. 98-147 and 96-98, Third Report and Order on 
Reconsideration in CC Docket No. 98-147, Fourth Report and Order on Reconsideration in CC 
Docket No. 96-98, 16 FCC Rcd 2101 (2001) (“Line Splitting Order”). 
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of advanced services to ensure that such services are reaching consumers in a reasonable and 

timely basis, however, regulatory inequities among competitors will only serve to impede 

competitive growth in the future.   

BellSouth for example is a leader in deployment of ADSL.  It currently has over ten 

million lines in the Southeast qualified to provide ADSL and became the first Bell Operating 

Company  (“BOC”) to begin deploying ADSL over remote terminals (“RTs”).  BellSouth plans 

to have over fifteen million lines capable of delivering service at the end of 2001 with a target 

customer rate of 600,000.  These lines and customers included 46 markets in 2000 with the 

expectation of expanding to 63 markets by the end of 2001.  These markets are not limited to 

urban areas.  BellSouth ADSL deployment plans for 2001 include 517 central offices of which 

75% are considered rural areas.  Moreover, BellSouth continues to evaluate the use of wireless 

facilities to bridge the last mile to the customer.4  This type of technology may provide a quick 

and cost effective complementary means of providing advanced services, especially in rural 

areas.   

While that is impressive growth, the Commission should not deduce that competitive 

inequities present in the current regulatory paradigm be allow full competitive growth to 

continue as it should.  Although the role of the Internet in our daily lives and in business 

continues to evolve, one conclusion is indisputable, it will be significant.  Also, without question 

is that the role of the Internet will be influenced by how broadband deployment takes place.  Bill 

Gates, Chairman of Microsoft, recently remarked that “broadband deployment access [is] the 

                                                 
4  BellSouth conducted a trial in Houma, Louisiana in 2000 that tested a wireless system to 
deliver high-speed data.  The wireless facilities provided high-speed downstream data transport 
and a wireline telephony facility was used for upstream transport.  The results of the trial are 
proprietary.  While BellSouth deemed the trial to be a success, questions remain about scalability 
and long-term competitiveness.  Consequently, BellSouth is working with equipment vendors to 
increase functionality while decreasing costs. 
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weakest link of the Internet.  Gates said development of a number of Internet companies and 

improved technology is being held back because the vast majority of consumers still use a dial-

up service.”5  Although BellSouth believes that, thus far, broadband deployment has taken place 

in a reasonable and timely manner, it is clear that the faster this deployment can be completed, 

greater use of the Internet will be realized.  The Commission’s obligation is to do everything in 

its power to ensure that deployment is not stifled by antiquated regulatory policies.  Economic 

growth demands that regulations to be scaled back and that the free market be permitted to 

operate.  To foster growth and broadband deployment, immediate corrective action is needed to 

eliminate the competitive disparities that exist because of uneven regulation and to create a level 

playing field for all competitors. Moreover, the Commission should remove regulatory 

uncertainty and conclude that unbundling of advanced services equipment is not necessary. 

Finally, the Commission already obtains specific deployment information via its local 

competition and broadband reporting requirements proceeding.6  BellSouth fully complies with 

this reporting requirement and thus will not repeat that data in this filing. 

 
II. Concerns Regarding the Commission’s Policy Positions Toward Advanced Services 

Capabilities  
 

In the NOI the Commission asks a multitude of questions aimed at addressing Congress’ 

concern: “Whether advanced services capability is being deployed to all Americans in a 

reasonable and timely manner?  If not, are there any actions that will accelerate such 

deployment?”  As briefly summarized above, a wide range of competitors are deploying a 

                                                 
5  DeLong, Daniel F., As Cable Modem Growth Rate Slows, Can Others Capitalize, August 
14, 2001, at http://www.newsfactor.com/perl/story/?id=12779. 
6  In the Matter of Local Competition and Broadband Reporting, CC Docket No. 99-301, 
Notice of Proposed Rulemaking, 14 FCC Rcd 18100 (1999). 



5 
BellSouth’s Comments 
CC Docket No. 98-146 

September 24, 2001 

 

variety of technologies as fast as, or faster than, Congress could have envisioned in 1996.  This 

deployment is occurring in backbone as well as last mile facilities.  Moreover, while deployment 

is obviously taking place faster in more densely populated areas, the market is carrying advanced 

services capabilities to rural areas as well.  Of course, competition among the various providers 

and full benefit to consumers could be occurring even faster and competition could be even 

greater among service providers if some competitors were not hobbled by more stringent 

regulatory burdens and obligations.  Furthermore, the disincentives created by existing regulation 

and future regulatory uncertainty inhibits the deployment of new and innovative services that 

could be made available to consumers.  With these issues in mind, BellSouth limits its specific 

comments to two areas of interest that the Commission should be mindful of its policy decisions 

regarding advanced services – the disparate regulatory treatment of advanced services providers 

and the regulatory uncertainty surrounding the advanced services marketplace, specifically the 

unbundling requirements of advanced services facilities. 

 A. Regulatory Parity 

Although advanced services deployment is occurring on a timely basis, future 

deployment will best occur through equal competition among advanced service providers.  

Competition, however, requires that the Commission act neutrally and treat all competitors alike.  

The task facing the Commission is to remove the regulatory disparity that currently exists in the 

enhanced services market place.  Accordingly, the Commission can take steps to further 

encourage competition and enhance deployment.  Left unchecked, regulatory disparity will 

impede ILEC deployment of ADSL while cable providers are unencumbered by regulatory 

constraints in their deployment of cable modems.  For example, BellSouth is a leading provider 

of DSL technology.  With a long history of serving residential, rural and small business 
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customers, BellSouth and other ILECs are well-positioned to provide such advanced services to 

all of these segments.  But providing widescale broadband capability is a considerable feat, even 

for an ILEC.  It requires developing technologies, retrofitting loops or laying new networks, 

investing in costly new equipment and training service personnel.  With these tasks 

accomplished, an ILEC is still handicapped in deploying advanced services by pricing, tariffing 

and other regulatory requirements, in addition to interLATA restrictions that bar the BOCs from 

providing advanced end-to-end networking services such as frame relay and ATM across LATA 

boundaries. 

Because advanced services cross-conventional industry and regulatory lines, market 

participants currently face disparate levels of regulation, but for no rational reason.  As the 

Commission has already acknowledged,7 no entrant dominates the advanced services market, 

thus no class of competitors should be subject to arduous regulation designed to protect against 

an abuse of market power.  An ILEC’s ownership of local exchange facilities awards it no 

competitive advantage in providing advanced services, particularly as its local exchange facilities 

are subject to mandatory unbundling and resale obligations.  In fact, the cable industry, not the 

                                                 
7  See In the Matter of Inquiry Concerning the Deployment of Advanced 
Telecommunications Capability to All Americans in a Reasonable and Timely Fashion, and 
Possible Steps to Accelerate Such Deployment Pursuant to Section 706 of the 
Telecommunications Act of 1996, CC Docket No. 98-146, Report, 14 FCC Rcd 2398 (1999) 
(“First Report”); In the Matter of Inquiry Concerning the Deployment of Advanced 
Telecommunications Capability to All Americans in a Reasonable and Timely Fashion, and 
Possible Steps to Accelerate Such Deployment Pursuant to Section 706 of the 
Telecommunications Act of 1996, CC Docket No. 98-146, Second Report, 15 FCC Rcd 20913, 
(2000) (“Second Report”); See also In the Matter of Rulemaking to Amend Parts 1, 2, 21 and 25 
of the Commission’s Rules to Redesignate the 27.5-29.5 GHz Frequency Band, to Establish 
Rules and Policies for Local Multipoint Distribution Service and for Fixed Satellite Services, CC 
Docket No. 92-297, Second Report and Order, Order on Reconsideration, and Fifth Notice of 
Proposed Rulemaking, 12 FCC Rcd 12545 (1997) (“LMDS Order”). 
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ILECs, enjoys the greatest share of the advanced access market, 8 and long-distance carriers have 

a clear advantage in the advanced networking services market.  Indeed, the NOI quoted current 

statistics to show that cable modems grew to 3.3 million lines by December 31, 2000 as 

compared to 1.6 million ADSL lines.  Cable modem dominance will likely continue as it has in 

past years.  Subjecting ILECs – or any broadband suppliers, for that matter – to cumbersome 

regulatory requirements for advanced services is unnecessary and only thwarts their full 

participation in the market, inhibits their incentive to develop innovative service offerings, 

encumbers their ability to respond to shifting market conditions, and ultimately delays widescale 

deployment and increases the cost of advanced services for consumers. 

The economic similarities of ILECs and cable companies are significant.  The services 

that ILECs and cable modem providers are marketing are both directed toward the mass market.  

Each has an existing customer base and an existing ne twork.  Both are new entrants into the 

advanced services market and therefore neither is dominant, even though cable modem providers 

have a clear lead on the number of customers.  Both have made large investments in their 

networks and have considerable resources to devote to deployment. 

With these striking similarities one would assume that these entities would be allowed to 

compete on a level regulatory playing field.  Nothing could be further from the truth, however.  

The regulatory disparities are stark and overwhelming.  ILECs are prohibited from providing 

advanced services across a LATA boundary; cable modem providers are not.  Many ILEC 

services are subject to price regulation.  ILECs must file tariffs with the Commission to establish 

the rates, terms and conditions under which they deal with their customers; cable modem 

providers do not.  ILECs must, under certain circumstances, unbundle their network for 
                                                 
8  See Precursor Group Newsletter, February 22, 2001 (of existing residential households 
with broadband, 73% have cable modems and 26% have DSL). 
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competitors to use to provide advanced services;9 cable modem providers bear no such 

obligation.  ILECs must allow competitors to collocate on their premises; again, cable modem 

providers bear no such obligation.  ILECs must allow access to the loop facilities on a shared 

basis with their competitors; cable modem providers do not.  Based on these regulatory realities, 

it should not come as a surprise that cable modem providers are leading in market share.  Indeed, 

it is clear that regulation is favoring certain technology and providers over others and in the 

process leading to a potentially large inefficiency in the market’s allocation of resources. 

As part of Section 706 of the Telecommunications Act of 1996 (“1996 Act”), Congress 

required the Commission to undertake this comprehensive examination of the “availability of  

advanced telecommunications capability to all Americans.”  The Commission’s mandate is 

explicit – if the deployment of advanced services is not progressing in a reasonable and timely 

fashion to all potential users, the Commission must take immediate action to accelerate 

deployment of advanced services by removing regulatory restraints that chill advanced services 

investment and inhibit competition.  While BellSouth believes that deployment is taking place on 

a reasonable and timely basis, there are steps the Commission could take to accelerate the 

process more.  The most powerful incentive for accelerating deployment of advanced 

telecommunications capability to all Americans is consumer demand.  Competition in the 

advanced services marketplace needs no regulatory surrogate.  Numerous participants are 

offering advanced services using innovative, competing technologies, and no supplier can 

                                                 
9  The Commission established certain circumstances when an ILEC must unbundle its 
packet switching network elements including the digital subscriber line access multiplexer 
(“DSLAM”).  The test to determine when unbundling must occur is set forth in paragraph 313 of 
the UNE Remand Order.  See In the Matter of Implementation of the Local Competition 
Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98, Third Report and 
Order and Fourth Further Notice of Proposed Rulemaking, 15 FCC Rcd 3696 (1999) (“UNE 
Remand Order”). 
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unilaterally exercise market power.  The solution, therefore, is not to impose Title II regulation 

on cable operators or other broadband providers, but instead, to eliminate regulation of advanced 

services for all providers.  With reasonably competitive conditions, “the market achieves 

economically efficient use of resources more quickly and more reliably than government 

regulation.”  To stimulate innovation and investment in advanced services infrastructure, as 

Congress prescribed, the Commission must eliminate artificial constraints on some competitors.  

This act would permit the developing marketplace to select the technologies and service 

providers that best meet consumer demand. 

There are many things that the Commission could do today, without legislation, to equal 

the disparity among advanced service providers.  First, the Commission should recognize that 

ILEC property is private property.  Accordingly, it should be conscientious about assuring just 

compensation for mandated uses, such as the provision of unbundled network elements 

(“UNEs”) to competitors.  It should also assure recovery of costs incurred to accommodate 

competitors, e.g., collocation.  Second the Commission should recognize that broadband 

investment is new investment for both ILECs and CLECs.  Therefore, it should not transfer 

CLEC business risks to ILECs through unbundling of advanced services equipment.  Finally, the 

Commission should eliminate tariff/rate regulation of advanced services to be in parity with any 

conditions that are also applicable to cable companies.  Implementation of these changes will go 

a long way toward equalizing competition in the advanced services market.10 

B. The Commission Should Reach a Final Decision to Not Unbundle Advanced 
Services Equipment and Remove Regulatory Uncertainty Surrounding the 
Advanced Services Marketplace 

  

                                                 
10  See also, Comments filed by BellSouth and SBC in the Cable Open Access proceeding, 
GEN Docket No. 00-185, filed on December 1, 2000, attached as Exhibit 1.   
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 One of the major impediments to broadband growth in the last mile is the uncertainty 

ILECs face regarding the possibility of having to unbundle its advanced services equipment, 

including packet switching.  Although the Commission initially determined that such unbundling 

was unnecessary, 11 the Commission currently is reviewing this decision in other proceedings.12 

Such a ruling would cripple broadband deployment. 

Deployment of network equipment necessary to provide advanced services is extremely 

costly.  As with any investment, risk and reward determine the willingness of a carrier to commit 

capital resources to innovative network equipment.  Requiring the carrier to open the investment, 

through unbundling, to others that incur no risk yet have the ability to achieve the rewards will 

have a stifling effect on any investment.  If a carrier must unbundled its network investment in a 

nascent market to other carriers, it will simply choose not to invest because the limited rewards – 

limited because others can share in them – will not justify the investment. 13 

The Commission must therefore analyze the effects unbundling will have on investment 

and innovation in advanced services.  There are important differences between the effects of 

unbundling elements used to provide traditional telecommunications services and the effects of 

unbundling new investment used to provide advanced services.  The risk associated with high 

technology deployment is greater than that required to deliver traditional services.  This 

                                                 
11  See UNE Remand Order, 15 FCC Rcd at 3835-3840, ¶ ¶ 306-317. 
12  See Line Splitting Order.  See also, In the Matters of Deployment of Wireline Services 
Offering Advanced Telecommunications Capability and Implementation of the Local 
Competition Provisions of the Telecommunications Act of 1996, CC Docket Nos. 98-147 and 96-
98, Order on Reconsideration and Second Further Notice of Proposed Rulemaking in CC Docket 
No. 98-147 and Fifth Further Notice of Proposed Rulemaking in CC Docket No. 96-98, 15 FCC 
Rcd 17806 (2000). 
13  See e.g., C. Michael Armstrong, Telecom and Cable TV:Shared Prospects of the 
Communications Future, delivered to the Washington Metropolitan Cable Club (Nov. 2, 1998) 
available at <<www.att.com/speeches/98/981102.maa.html. (“No company would invest billions 
of dollars…if competitors which have not invested a penny of capital nor taken an ounce of risk 
can come along and get a free ride in the investments and risks of others.”) 



11 
BellSouth’s Comments 
CC Docket No. 98-146 

September 24, 2001 

 

technology is rapidly evolving and equipment can quickly become obsolete.  Additionally, 

BellSouth faces stiff competition from cable TV competitors as well as competitive DSL 

providers.  This competition for broadband customers prohibits raising prices for ADSL service, 

which delays the payback period on the investment and increases the risk.   

As the Commission has acknowledged, “[I]nvestments in facilities used to provide 

service to nascent markets are inherently more risky than investments in well established 

markets.  Customer demand for advanced services is also more difficult to predict accurately 

than is the demand for well established services.”14  An important part of the Commission’s 

reasoning to not unbundle advanced services equipment in the past, even though traditional 

services equipment had been unbundled, was to avoid stifling competition and to encourage 

innovation. 15  This fact remains all the more relevant today. 

Moreover, it would have a chilling effect on ILECs’ incentives to invest in the 

technologies upon which advanced services depend.  Why would a competitive carrier that can 

share in the rewards of its competitor’s risk ever invest in the same equipment?  Indeed, CLECs 

will not have any incentive to invest in equipment to provide advanced services if they can ride 

the backs of, and shift investment risks to, the ILECs.  If unbundling is required, CLECs and 

ILECs will offer high-speed data services to exactly the same universe of customers, with the 

CLECs piggybacking off of the ILECs’ networks.  CLECs and ILECs should be encouraged to 

build broadband networks where none exists today.  Accordingly, the Commission must abandon 

any notion of unbundling advanced services equipment.   

                                                 
14   UNE Remand Order, 15 FCC Rcd at 3839, ¶ 314. 
15  Id. at 3840, ¶ 316  
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The Commission has stabilized the traditional local services market by providing clarity 

to the elements that are subject to unbundling, e.g., traditional loops, sub- loops, and ports and 

other traditional local services.  The Commission should likewise bring stability to the advanced 

services market by determining with equal clarity that investment in new technology involving 

DSLAMs and other equipment necessary to deliver high-speed and advanced services lines will 

not be unbundled.  This will give all carriers the confidence to deploy new technology to make 

high-speed and advanced services available to more end-users.  This confidence will stimulate 

investment and result in more Americans having access to high-speed and advanced services.   

III. Conclusion 
  
 The Commission should work toward policies that will incent rapid growth in advanced 

telecommunications capabilities.  Rapid growth is needed to fuel the growth of the Internet and 

its positive impact on the economy.  Such polices will be best achieved by competition in the 

market and not past regulatory models.  The Commission should be bold in letting fairly matched 

providers compete going forward on equal terms. 
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